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BY: ANDILE NDZABANDZABA AND
MBONGENI SIBANDZE

THE intersection of retirement
funds and the provision for depen-
dents is a critical aspect of finan-
cial planning and social security,
particularly within the legal frame-
work of Eswatini.
The country's legislation, primarily
the Retirement Funds (RFA) Act of
2005 which sets out the legal frame-
work for the rules of the respective
retirement funds outlines the respon-
sibilities of fund management
boards/boards of trustees, fundadmin-
istrators and the rights of beneficia-
ries concerning retirement benefits
and the distribution of accumulated
retirement savings. These laws aim
to ensure that, upon retirement or
death of a fund member, their depen-
dants are adequately provided for,
reflecting a commitment to social
security and financial stability for
families.

DIFFERENTIATION BETWEEN A
LEGAL DEPENDANT AND A FACTU-
AL DEPENDANT

According to Section 2 of the
Retirement Funds Act, 2005, a legal
dependAnt means in relation to a
member, a person in respect of whom
the member is legally liable for main-
tenance whereas a factual dependant
relates to a person in respect of whom
the member is not legally liable for
maintenance if such a person:

i) was in the opinion of the man-
agement board, dependant on the
member for maintenance;

ii) is the spouse of the member and
shall include a spouse as a result of
any customary or religious union;

iii) is a child of the member and
shall include a posthumous child, an
adoptedchildandan illegitimatechild;

iv) is a person in respect of whom
thememberwouldhavebecomelegal-
ly liable for maintenance, had the
member not died.

A legal dependant as pointed out in
Section2ofRFAisapersonforwhom
a member has a legal obligation to

provide maintenance and they are in
essence eligible for both lump sum
benefits and annuities. This means
that there exists a formal recognised
relationship where the member is
bound by law to support this indi-
vidual financially. Common exam-
ples include spouses, children or other
relatives who are entitled to receive
financial support due to established
legal relationships. The existence of
this legal liability is typically gov-
erned by statutes or family law pro-
visions that outline the responsibili-
tiesof individuals towards theirdepen-
dants.

Incontrast, a factualdependant refers
to an individual who may not have a
formal legal claim for maintenance
but is nonetheless considered depen-
dant on the member for their finan-
cial needs. According to Subsection
(b) (i) of Section 2, the management
board can determine that such a per-
son was dependant on the member
for maintenance based on their assess-
ment of the situation. This could apply
in scenarios where individuals live
together and share financial resources
without any formal legal ties, such as
cohabiting partners or extended fam-
ily members who rely on each other
for support. Persons in this category
are only eligible for lump sum ben-
efits.

The case of Makhosazane Smith’s
and Muzi Sibo’s Pension Benefits*

Makhosazane Smith,* a girlfriend
of Muzi Sibo* complained of being
excluded from Muzi’s pension ben-
efitsallegingthatshewas thedeceased's
fiancée. The deceased had paid inkho-
mo yekucela and that the deceased
had maintained her monthly during
their relationship up until his demise.
She further alleged that due to her
being health-challenged, the deceased
assisted her in starting her business.
She further argued that she would like
to be included as a beneficiary of the
deceased’s is death benefit from his
employer-sponsored retirement fund,
since the deceased maintained her
general upkeep. She alleged that the
deceased also opened a business for
her upkeep and also claims that the
deceased even preached kukhonta
(to request land or pay allegiance to
the chiefdom) for her in preparation
for their family home after marriage.

Upon investigation by the OFS and
getting a response from the respon-
dent, itwasestablishedthatMakhosazane
SmithwasexcludedfromMuziSibo’s
death benefits since she did not qual-
ify to be a dependant of the deceased.
Instead, the respondent argued that
she only received occasional assis-
tance from the deceased just like his
other girlfriends who also regularly

visited him and had no legal depen-
denceon thedeceased.Although there
was evidence that she once received
somemoneyfromthedeceased,around
the time that she alleges to have then
opened a business, she was not able
to present evidence to the deceased’s
retirement fund (the respondent) to
show how the deceased had main-
tained her monthly upkeep.

OFS DECISION
The OFS, as an independent func-

tion that investigates complaints found
that the respondent acted fairly and
reasonablywhendecidingwhoshould
receive the death benefit.

They reviewed all the necessary
information to determine whether the
complainant (Makhosazane) and oth-
ers were truly dependAnt on the
deceased.

The Ombudsman decided that based
on the law (specifically Section 2 of
the Retirement Funds Act, 2005), the
Complainant (Makhosazane) did not
meet the definition of a ‘dependant’.
Because of this, the Ombudsman con-
cluded that the Respondent made a
proper decision about how to dis-
tribute the death benefit and there was
noreasonfor theOmbudsman toover-
turn that decision.

The Ombudsman exists to level the
playing field between these two par-

ties in a fair and accessible way. The
aim is essentially to bring economic
sustainability by receiving the com-
plaints and first making an effort to
either conciliate, facilitate or medi-
ate settlementbetween them(Financial
Services Provider (FSP) and the con-
sumer) with the view to sustain the
business relationship between the FSP
and the consumer.

Should settlement not be success-
ful, the Ombudsman then investigates
the matter with the view to make a
decision on the complaint, based on
what is fair and reasonable in all the
circumstances of the case, for good
industry practice and economic sta-
bility to be upheld.

Our process for lodging a com-
plaint is as follows:

1. First contact your FSP and sub-
mit a written complaint, giving them
30 days to respond. If you do not get
a response or you are not satisfied
with their response, you may come
to the Ombudsman with your com-
plaint.

2.Raise your issue using the
Ombudsman’s website link
https://www.ombudsfs.org.sz/contacts/
OR

3. Get a copy of our complaint form
(available inboth Siswati andEnglish)
at our office, a CMAC branch near
you or from our website:
www.ombudsfs.org.sz

4. Submit your completed complaint
form together with all your support-
ing documentation in person or by
email.

*Not real names

LEGAL DEPENDANTS,
FACTUAL DEPENDANTS

THE COMPLEXITIES OF PENSION BENEFITS:

N.B OmbudsDay is a monthly con-
sumer education column compiled by
the Office of the Ombudsman of
Financial Services of Eswatini.
Was this article beneficial to you? Has
it raised questions? Has it shed light?
Then give us feedback, by contacting
us on:
Tel: +268 2404 7653/2404 4464
WhatsApp: +268 76987570
Fax: +268 2404 0636
Email: info@ombudsfs.org.sz
Website: www.ombudsfs.org.sz
Follow us on Facebook, X (Twitter),
and LinkedIn: Ombudsman of
Financial Services

The Office of the Ombudsman of
Financial Services details:
3rd Floor, West Wing
Ingcamu, (PSPF) Building,
Mhlambanyatsi Road, Mbabane
PO Box 8490, Mbabane
Eswatini

JOHANNESBURG - The
DepartmentofElectricityandEnergy
will launch a legacy project aligned
to the G20Clean CookingOutcome,
to accelerate investment in clean
cooking in Africa.

The department’s Energy Transition
working group held its third techni-
cal meeting in Sun City, and touched
on the implementation of Just Energy
Transition programmes, which include

clean cooking.
According to the InternationalEnergy

Agency, four in five families across
the continent still cook with polluting
fuels like wood, charcoal or dung,
often over open fires or basic stoves.

These practices contribute to over
800 000 premature deaths each year
due to household air pollution.

Matsatseng Village, 30 kilometres
from Mahikeng has been in existence

for years still does not have electrici-
ty. One of the residents Karlina Nabe,
says they survive by living like in the
olden days using open fires to cook.

“Yes we grew up cooking on the
bonfire, but we need better ways of
cooking. We need government to help
us with electricity. We can’t grow up
and die using these methods of cook-
ing. I used to have great eyesight but
now my eyes are always itching. I

can’t even see when I write.”
ElectricityandEnergyDeputyMinister,

Samantha Graham-Maré says this also
affects those who can’t afford elec-
tricity.

“What we’re finding now is that with
the cost of electricity going up, peo-
ple are now having to make choices.
Do I buy food, do I buy electricity?
So with that happening they are now
resorting to alternative methods of

cooking and that is creating a harm-
ful environment for women, particu-
larly and for children. So, within the
continent of Africa, 500 000 women
and children die prematurely every
year as a result of the toxins that are
released from the fuels that they are
using to cook. So, we’re trying to elim-
inate that throughout Africa and in
South Africa, we’re trying to find an
alternative to electricity so that we can
find cheaper ways for people to actu-
ally be able to cook.” SABC new

Electricity, Energydept to launchG20 clean cookingproject


